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Understood in the broadest sense, accountability involves the justification of an actors performance vis-à-vis others, the assessment or judgment of that performance against certain standards, and the possible imposition of consequences if the actor fails to live up to applicable standards.
1
Accountability questions arise where an actor exercises particular functions, powers or authority. They can be political, administrative, financial or legal in nature.
2
A wide range of accountability questions is now being raised in the international legal arena, 3 including in the present volume. Notwithstanding its increasingly frequent invocation by international lawyers, the concept of accountability has not acquired a clearly defined legal meaning.
4
It is safe to say, however, that the concept of international legal responsibility denotes a particular form of legal accountability, focused upon the legal consequences of breaches of international law that are attributable to an international actor.
In its origins, the regime of international legal responsibility was a highly limited one. It was confined to injuries inflicted by states on aliens or their property, which were conceptualized as injuries to the aliens home state.
6
Progressively, the rules of state responsibility evolved into a general regime for determining the consequences of states breaches of international law and the circumstances under which other states can invoke such breaches. It is to this general regime that the International Law Commission (ILC) devoted the bulk of its efforts to codify and develop the law of international responsibility.
7
State responsibility remains the paradigm form of responsibility on the international plane.
8
Given the focus of classical international law upon the rights and obligations of states, its enduring conceptual centrality is hardly surprising. Nor are its inherent limitations in facilitating international legal accountability. By definition, the regime can facilitate only inter-state accountability on the basis of positive legal rules. It is for this very reason that it provides a useful analytical tool.
9
The regime at once reflects a particular vision of international law and reveals the partial nature of that image. This article therefore examines questions of accountability in the international legal system through the lens of the state responsibility regime.
It begins with an examination of the law of state responsibility and of the contours of the accountability framework that it provides. This assessment covers both the constraints inherent in the primary rules the breach of which may give rise to responsibility, and the limitations that flow from the secondary rules that govern such breaches. Primary rules, in the conception of the ILC, are not part of the law of state responsibility proper.
The article then turns to the increasingly rich variety of other modes of international legal accountability. Arguably, the rise of these alternative modes is a reaction both to the limits of the conceptual structure that anchors the state responsibility regime and to the fact that states only rarely take the formal step of invoking it. By the same token, it is a reflection of the fact that the traditional conception of international law as a set of inter-state rules flowing from certain formal sources is no longer a sufficient account of international legal relations. Conceptually, international law expresses collective concerns in addition to the mutual rights and obligations of states. It also engages the legal interests of other international actors, including individuals, international organizations, and corporations. In terms of legal processes, states and other international actors rely upon increasingly diverse modes of law-making and implementation, including various types of soft legal techniques. International environmental law and international human rights law are paradigmatic for the expansion of international laws normative horizons beyond inter-state concerns, the widening of the range of actors, and the diversification of legal methods. It is therefore primarily from these areas that examples will be drawn in this article This evolution of international law leads back to the general definition of accountability that was offered in the opening sentence of this article. With some adjustments, this definition provides a useful framework for the purposes of international law. International legal accountability, then, involves the legal justification of an international actors performance vis-à-vis others, the assessment or judgment of that performance against international legal standards, and the possible imposition of consequences if the actor fails to live up to applicable legal standards. This definition is helpful precisely because it is open-ended in a number of ways: it does not focus on a closed category of actor; it does not tie the category of legal standard exclusively to a canon of formal sources; and it does not predetermine the processes through which legal justification, assessment, judgment or imposition of consequences can be undertaken. The definition is helpful, therefore, because it accommodates both the fundamental transformations that the international legal order has been undergoing and the increasingly rich variety of modes of international legal accountability.
Of course, this more open-ended conception of not just international accountability but legal accountability rests upon certain assumptions about international law. The central assumption is that law emerges from the interaction of the participants in the legal system and an increasingly fixed pattern of expectations about appropriate behaviour.
12
In the international legal order, norms may settle into custom or may be enshrined through treaties. However, that which gives norms a distinctly legal quality is not solely their formal validity. Rather, what distinguishes legal norms from broader social norms is certain internal characteristics of law, notably that rules must be compatible one with another, that they must ask reasonable things, that they are transparent and relatively predictable, and that known rules actually guide official discretion.
13
In todays evolving international legal order it is all the more important that attention is paid to these traits, for they infuse legal norms with a particular legitimacy and enhance their ability to shape arguments, to persuade and to promote adherence.
14 These traits, rather than formal legal status alone, are central to international laws ability to force justification, assessment or judgment, and thus to facilitate international legal accountability. They also anchor a concept of accountability that is both wider and more demanding than a purely formal account.
INTERNATIONAL LEGAL ACCOUNTABILITY THROUGH STATE RESPONSIBILITY
The law of state responsibility provides for a form of international legal accountability that is limited in several important respects: it is triggered only by breaches of positive international law; it applies only to breaches of international law by or attributable to a state and operates only when responsibility can be invoked by other states; it circumscribes the legal consequences of and remedies for a breach; and it limits the countermeasures that are available to states to induce compliance. The first of these issue clusters brings into play the primary rules of international law and explains why they have important implications for the extent to which the state responsibility regime can facilitate accountability. The latter three clusters of limitations flow exclusively from the secondary rules that make up the law of state responsibility proper. The following discussion considers primary and secondary rules in turn.
Primary rules
The fact that it is triggered only by the breach of a primary rule of positive international law limits the ability of the law of state responsibility to promote accountability before the secondary rules that it provides ever come into play. A few examples 8 J. Brunnée may suffice to illuminate the spectrum of constraints that may arise already at the level of primary rules. First, the majority of primary rules of general international law remain focused on states rights and obligations. There is a growing range of rights and obligations of non-state actors under international law. Yet, as section 2.2 of this article illustrates, the secondary rules of the law of state responsibility limit the extent to which the state responsibility regime could channel accountability in this context. In particular, a state can invoke the responsibility of another only when its own legal interests are affected. In turn, whether that is the case depends in part upon the primary rule that has been breached. For example, where a state violates the human rights of its own citizens, and absent a treaty regime that would entitle all states parties to uphold the rights that it enshrines, third states could do so only when the violation infringed a norm that has erga omnes effect.
Thus, second, since the obiter dictum of the International Court of Justice (ICJ) in the 1970 Barcelona Traction case it is has come to be accepted that there exist obligations of a State towards the international community as a whole. These obligations, by their very nature are the concern of all States and all States can be held to have a legal interest in their protection.
15
In identifying certain norms as being owed erga omnes, international law has begun to transcend the classical bilateral conception of inter-state rights and obligations and has begun to articulate collective concerns.
16
However, aside from certain core norms, such as the prohibition of genocide, the principles and rules concerning the basic rights of the human person,
17
and the right of peoples to self-determination,
18
it remains difficult to identify erga omnes norms with certainty.
19
Of course, the idea of collective interests finds expression also in areas of international law other than human rights. For example, international environmental law has seen the emergence of concepts such common areas, common heritage, and common concern to deal with the fact that many environmental problems cannot be neatly tied to individual states interests.
20
And yet, debate continues on whether these concepts depend on treaty- regimes to unfold legal effects, or whether they exist at customary law and are endowed with erga omnes effect. The ICJ at least has so far not explicitly identified environmental obligations as having erga omnes quality.
21
Third, the primary rules of general international law are often too open-textured to lend themselves easily to determinations of wrongfulness. For example, important aspects even of central international environmental norms remain opaque. The legal status and content of several key norms, such as the precautionary principle, sustainable development, or common but differentiated responsibilities, remain contested. While this fact does not impede these norms ability to influence international environmental policy and shape environmental agreements, it does impact on their usefulness in a litigation context.
22
Yet, even when the legal status of a norm is uncontested, as with the prohibition on serious transboundary harm, 23 difficult questions remain to be answered before the responsibility of a state for a wrongful act can be invoked. When is transboundary harm sufficiently serious to violate the no harm rule? What types of harm are actionable; in particular, to what extent is purely ecological harm covered by the rule?
24
Once these questions are answered, certain types of harm may simply fall outside the scope of the primary rule. In the case of the no harm rule, states rights to use their territories and resources find their limits when serious transboundary harm is inflicted, and other states must tolerate harm that remains below that threshold.
Finally, the primary rules of international law, rather than the rules governing responsibility, determine the standard of conduct that a state must transgress to commit a wrongful act. To continue with examples from international environmental law, fault liability, expressed through the requirement of due diligence, is the background rule under customary law.
25
Thus, the no harm rule requires only that reasonable efforts are made to prevent harm. In the absence of agreed international standards, the difficulties that a claimant would face in establishing a lack of diligence on the part of another state exacerbate other evidentiary challenges, such as those related to causation.
26
Only in relation to specific high-risk activities might there be a strict liability standard.
27
However, it is debatable whether that is true as a matter of customary law, or only pursuant to specific treaty regimes. The upshot is that a considerable range of transboundary harm that which is unforeseeable or unavoidable by reasonable efforts falls beyond the scope of the primary rule, and thus beyond the reach of the state responsibility regime.
28
This situation is compounded by the fact that most of the activities that give rise to transboundary environmental impacts are not state but private activities. These private actors are not subject to the relevant primary rules of international environmental law, 29 so that a potentially significant accountability gap results when states are held only to a due diligence standard.
30
A different situation may arise under environmental agreements in which states commit themselves to particular results, such as emission reductions or phase-outs of hazardous substances and processes.
31
However, states have not relied upon the state responsibility regime to address violations of such treaty commitments. Rather they have opted for treaty-based non-compliance procedures, which are discussed in section 3.2.3 of this article.
Secondary rules
The rules of the law of state responsibility itself further define the degree to which the regime can serve as an accountability mechanism. Three issue clusters are considered here. First, as the very label state responsibility suggests, not all breaches of international law are captured by the responsibility regime outlined in the ILC Draft Articles. Second, the rules on the legal consequences of an internationally wrongful act and the range of available remedies imply a conception of accountability that is strongly focused upon restoring the rights of injured states. Third, the rules on countermeasures reinforce this primary concern with accountability vis-à-vis injured states. 
33
There will be no state responsibility for violations of international law by nonstate actors unless a state either had an obligation to prevent the conduct in question, or the conduct can be attributed to the state.
34
A well-known example of the former situation arose in the Tehran Hostages case, in which the International Court of Justice (ICJ) determined that Iran had a duty to protect the US embassy in Tehran and its diplomatic personnel from being overrun by demonstrators.
35
However, as illustrated by the earlier examples drawn from international environmental law, states obligations will frequently hinge upon a due diligence standard so that it will be difficult to hold states accountable for private conduct. If a state cannot be held responsible for a separate breach of one of its obligations, the question becomes whether or not the violations of a non-state actor can be imputed to the state. The draft Articles outline a range of situations in which non-state actor conduct can be attributed to a state such as to make them acts of the state. Since states always act through persons who exercise their powers and authority, the practically most important of these situations are those involving actions that amount to official conduct.
36
In addition, responsibility may arise for conduct that was directed or controlled by a state, 37 the conduct of insurrectional movements, 38 or conduct that a state adopted as its own.
39
Again, however, many difficult accountability questions remain unanswered, such as those raised in current debates on the circumstances under which states can be held legally responsible for terrorist activities. respect to norms that protect legal interests other than those of individual states.
A state can invoke anothers responsibility as an injured state for the breach of an obligation that was owed to it individually.
42
A state can also be injured by the breach of an obligation owed to a group of states of which it is part (obligations erga omnes partes), or owed to the international community (obligations erga omnes), so long as it is specially affected by the breach or the breach radically changes the position of the states to which the obligation is owed.
43
In other words, the violation of a states legal interest in the upholding of collective or community obligations alone is not treated in the draft Articles as injury. Rather, in such cases a state can invoke anothers responsibility only as a non-injured state, with attendant limitations upon what it can claim from the responsible state and what measures it can take to ensure compliance.
44
The ILC settled upon this narrow conception of injury and the distinction between injured and non-injured states for the purposes of invocation of responsibility only after protracted deliberations and consideration of a range of alternative options.
45
Articles 42 and 48 are at the core of the ILCs effort to strike a series of delicate, interrelated compromises: between the traditional bilateralism of the law of state responsibility and the rise of collective legal interests; 46 between the need to anchor the draft Articles in the established, bilateralist state practice and the need to allow for a maturing of international laws communitarian traits; 47 and between concerns that a wider conception of injury might expose states to excessive claims for violations of collective interests and concerns that violations of norms that protect important collective or community interests be accorded appropriate significance in the responsibility regime.
48
The balance struck in the draft Articles limits the circumstances and manner in which states can hold one another accountable for infringements of collective legal interests. These limitations can be illustrated in the above-mentioned context of violations of rights of non-state actors, such as human rights. While human rights obligations are owed to individuals, individuals have relatively limited options for the vindication of these rights at the international level,
49
options that do not include direct recourse to the state responsibility regime as set out in the draft Ar- ticles. The ability of other states to hold a state that perpetrates human rights violations legally accountable thus assumes particular importance. Essentially, under the draft Articles, states could invoke responsibility for breaches of human rights obligations when their nationals are affected, when human rights obligations are also owed to them as a party under a treaty, or when the relevant obligations are owed to the international community as a whole. Which type of obligation is at issue is determined by the primary rules of international law, rather than the rules that govern state responsibility. However, as noted in section 2.1 above, the latter rules determine the circumstances in which a state will be deemed to have suffered injury, and the extent to which it can invoke violations of collective norms when it is not specially affected by them.
By including collective or community interest norms in the Draft Articles, the ILC did reflect the gradual development away from bilateralism in the primary norms of international law. By providing that even states that are not specially affected by a violation have a legal interest in the upholding of community norms and are entitled to invoke responsibility for violations, the Draft Articles follow the course charted by the ICJ in the above-quoted passage of the Barcelona Traction case.
50
For many commentators, the right of each state to invoke responsibility for violations is inherent in the very concept of obligations erga omnes.
51
However, the ICJ has not pronounced itself specifically on this point,
52
nor is there clear state practice.
53
The ILC, therefore, treads cautiously on the questions whether and to what extent all states have standing to hold violators to account for violations of erga omnes norms.
54
The Draft Articles chose a compromise course that endorses the idea of public interest standing but also narrows the range of available remedies and countermeasures.
50. See supra n. 15 and accompanying text. 51. See Simma, supra n. 16, at p. 296. 52. In the Barcelona Traction case, supra n.15, the Court found all states to have a legal interest in the upholding of community norms. Yet, at para. 91, the Court seemed to require a concrete treaty mechanism to provide standing, thus hinting at a distinction between the two issues. In the East Timor case, supra n. 18, the Court merely commented on the erga omnes status of the right to self-determination, not on its implications for the standing of third states. 54. Arguably, this caution is warranted in view of the fact that the concepts of obligations erga omnes and standing, while related, are legally distinct. On the distinction, see Ragazzi, supra n. 19, at p. 212; Tams, supra n. 19, at pp. 139-151.
Legal consequences of internationally wrongful acts and available remedies
The legal consequences that a breach triggers for the responsible state are the same whether the relevant obligation was owed to an individual state, to several states, or to the international community as a whole.
55
In all cases, the responsible state must cease the violation, 56 must offer necessary assurances of non-repetition, 57 and must make full reparation for the injury caused.
58
These secondary obligations arise directly from the breach by a state of its primary legal obligations, and thus regardless of whether or not that states responsibility is invoked by another. This point is important in view of the fact that the Draft Articles distinction between injured and non-injured states serves to limit not only the ability of states to invoke others responsibility but also the remedies that they could seek.
Only injured states can claim the full spectrum of remedies from the responsible state, including reparation for the injury suffered. Non-injured states may only claim cessation and assurances of non-repetition.
59
Since the Draft Articles do not treat the mere violation of states legal interest as injury, such states are not entitled to reparation. However, they may claim reparation in the interest of the injured state or of the beneficiaries of the obligation breached.
60
The latter option is remarkable insofar as it is intended to provide a means of protecting the community or collective interest at stake.
61
The separate reference to beneficiaries of the obligation suggests the possibility of claims for reparation on behalf of non-nationals, for example for violations of their human rights. The ILC acknowledges that this collective or community interest remedy, with respect to both claims on behalf of injured states and claims on behalf of non-state actors, involves a measure of progressive development.
62
In any case, even if the idea as such were to be embraced by international practice, its potential will be reigned in by the nationality of claims rule, which the Draft Articles specifically declare to be applicable to claims by both injured and non-injured states.
63
While this rule may not bar a state from invoking the responsibility of another for the violation of collective or com- munity obligations, it arguably does preclude claims for reparation on behalf of victims of human rights violations.
64
The uncertainty regarding such claims underscores the importance of the fact that the responsible state is nonetheless under a duty to cease the violation and to make reparation for damage, including damage suffered by non-state actors whose rights were violated. For example, in its Advisory Opinion on The Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, the ICJ concluded that Israel had violated the right of the Palestinian people to selfdetermination.
65
It held that Israel not only had an obligation to end the violation but also to make reparation for the damage caused, 66 either by returning the land, orchards, olive groves and other immovable property seized from any natural or legal person for purposes of construction of the wall in the Occupied Palestinian Territory, or by compensating all natural or legal persons having suffered any form of material damage as a result of the walls construction.
67
The ILCs efforts to strengthen the communitarian threads in the otherwise bilateralist fabric of the law of state responsibility are also evident in the Draft Articles treatment of serious breaches of peremptory norms of international law.
68
The existence of a category of peremptory norms appears to be accepted.
69
Which norms are encompassed in that category, however, remains difficult to say.
70
The categories of peremptory norms, or jus cogens, and of erga omnes norms overlap to a significant extent.
71
Yet, the two categories are conceptually distinct. As the ILC Commentary to the Draft Articles observes, while the former category focuses on the scope and priority to be given to a certain number of fundamental obligations, the latters focus is essentially on the legal interest of all states in compliance.
72
The Draft Articles reflect this conceptual distinction by treating the two categories separately, in Part Two on the legal consequences of wrongful acts and Part Three on the invocation of responsibility, respectively. Indeed, the separation of the questions raised by the peremptory and erga omnes qualities of norms played a significant role in enabling the ILC to advance the state responsibility project to 64. For a helpful discussion, see Scobbie, supra n. 46, at pp. completion. Previous approaches to the thorny issues raised by norms of essential interest to the international community, such as reliance on the concept of international crimes of states, had stymied the ILC project.
73
Absent state practice on punitive or otherwise elevated legal consequences of a jus cogens violation for the responsible state, the Draft Articles confine themselves to declaring the ordinary consequences of a breach of international law to be applicable.
74
However, the Draft Articles do envisage special consequences for other states in the face of such violations. Third states are under an obligation to cooperate to end a serious breach through lawful means, 75 and they may not recognize a situation created by a serious breach or assist in maintaining that situation.
76
For the time being, it is difficult to identify state practice that explicitly relies upon the peremptory character of legal norms and the ICJ, while it has invoked the erga omnes effect of certain norms, has avoided pronouncing itself on their peremptory nature.
77
Interestingly, in its Advisory Opinion in the Wall case, the Court concluded that all States are under an obligation not to recognize the illegal situation, not to render aid or assistance in maintaining the situation created by the construction of the wall, and to see to it that any impediment, resulting from the construction of the wall, to the exercise by the Palestinian people of its right to selfdetermination is brought to an end.
78
These third state obligations bear striking resemblance to the legal consequences that the Draft Articles attach to breaches of peremptory norms. However, the ICJ instead anchored these consequences in the erga omnes nature of the right to self-determination, 79 an approach for which it was sharply criticized by some of its members. The ILC acknowledged that the Draft Articles stipulation of a duty to cooperate to counteract serious violations of peremptory norms may reach beyond what general international law at present prescribes.
81
The goal of this element of progressive development was to strengthen existing mechanisms of cooperation, on the basis that all States are called upon to make an appropriate response to serious breaches of peremptory norms.
82
So far, the responses from government and scholarly circles have been reserved at best.
83
In sum, when it comes to the legal consequences of a breach of international law and available remedies, the Draft Articles offer a careful blend. In keeping with the classical bilateral paradigm, the focus is predominantly upon the rights of injured states. With respect to consequences of or remedies for collective or community interests, the Draft had to venture into the realm of progressive development of international law. However, regardless of individual, collective or community nature of the rights at issue, and whether or not its responsibility is invoked, the responsible state is under an independent obligation to return to compliance and to repair the injury it caused. Overall, then, while the range of available remedies remains uncertain, legal consequences are envisaged for all violations of international law that otherwise fall within the parameters of the Draft Articles. 
Countermeasures
Like the Draft Articles approach to remedies, its approach to countermeasures is tethered to the distinction between injured and other states. Only an injured state may take countermeasures.
85
In the scheme set out by the Draft Articles, these are measures that violate the obligations owed by the injured state to the responsible state; their wrongfulness is precluded only by the fact that they respond to a prior violation by the responsible state.
86
Of course, countermeasures may not involve the violation of the prohibition on the threat or use of force, fundamental human rights obligations, or other obligations of peremptory character.
87
Notwithstanding the fact that countermeasures are responses to prior violations of international law, their purpose as captured in the Draft Articles is not puni- tive.
88
Rather, their role is to induce the responsible state to comply with the obligations that flow from its internationally wrongful act.
89
In other words, strictly speaking, countermeasures do not focus upon the initial violation of a primary rule of international law, but the violation of the resultant secondary obligations cessation, non-repetition, and reparation. Where the responsible state fails to comply with these secondary obligations, countermeasures bring an element of enforcement into the state responsibility regime.
The role of countermeasures must therefore be appreciated in light of the background assumption of a largely decentralized legal system, where self-help may be the only available means of enforcement.
90
That said, their objective to induce compliance with a responsible states secondary obligations also imports various limitations on the self-help options available to an injured state. Most notably, once the responsible state has complied with its obligations, countermeasures must be terminated.
91
Thus, countermeasures must by definition be temporary and reversible.
92
One might have expected that countermeasures also should be proportional to what is required to actually induce the compliance of the responsible state.
93
However, the ILC appears to have seen that idea as inherent in the prescription that countermeasures may only be taken in order to induce compliance.
94
Therefore, while the Draft Articles do stipulate a proportionality requirement, it is intended to further limit the scope of otherwise permissible response action.
95
Countermeasures must be commensurate with the injury suffered, taking into account the gravity of the internationally wrongful act and the rights in question.
96
All of these features of the countermeasures regime the role of countermeasures as measures to induce compliance, the attendant notion that countermeasures be temporary and reversible, and the proportionality requirements are elements of the Draft Articles wider effort to balance the need for self-help against the risk of abuse and escalation of countermeasures.
97
Arguably, this preoccupation also animates the requirement that any resort to countermeasures be preceded not only by a prior appeal to the responsible state for compliance, but also its prior notifica-88. See Bederman, supra n. 9, at p. 822 (suggesting that this focus may not fully comport with earlier international law sources).
89. ILC Draft Articles, supra n. 11, Art. 49(1 tion of pending countermeasures and an offer to negotiate.
98
Perhaps most importantly, however, concerns about abuse help explain the Draft Articles very cautious approach to self-help in the face of violations of collective or community obligations.
Just as the remedies that a non-injured state may seek for violations of collective or community obligations are significantly more confined than those available to an injured state, so are the response actions. In essence, the Draft Articles provide a savings clause rather than a rule that would govern response action by noninjured states. Article 54 merely stipulates that the Draft Articles provisions on countermeasures do not prejudice the right of any State, entitled under Article 48, paragraph 1, to invoke the responsibility of another State and to take lawful measures against that State to ensure cessation of the breach and reparation in the interest of the injured State or of the beneficiaries of the obligation breached.
99
Article 54 builds on the tentative attempt in Article 48 to provide a remedy for violations of collective or community obligations. But just as the existence at international law of a non-injured states right to seek a remedy on behalf of another state or the beneficiaries of the obligation is uncertain, so is the existence of a right of non-injured states to take countermeasures.
100
The opinions of states and academic observers alike remain divided. For some the very importance of the collective or community interests at issue demands that states be able to induce compliance through countermeasures.
101
For others, the fact that it is individual states that would decide whether or not to take countermeasures, combined with the inequalities among states, raise the spectre of abuse and even vigilantism by powerful states.
102
Indeed, much of the existing practice of countermeasures taken in the collective interest is that of powerful western states, 103 a pattern that led many other states to argue that this practice had to be discounted in assessing the state of international law.
104
This assessment was ultimately shared by the ILC, which concluded that practice is sparse and involves a limited number of states.
105
As a result, the ILC considered that it was premature to permit non-injured states to take 98. ILC Draft Articles, supra n. 11, Art. 52(1 countermeasures in response to violations of collective interests and opted for a provision that reserves the position and leaves the resolution of the matter to the further development of international law.
106
Whether or not this goal is in effect accomplished by the savings clause is a matter of debate. Some observers worry that the provisions reference to lawful measures precludes future recourse to countermeasures, given that the latter are by definition intrinsically wrongful.
107
Others appear to expect the opposite outcome, arguing that a savings clause that notionally makes no law is actually intended to induce significant state practice toward the progressive development of international law. 
ALTERNATIVE MODES OF INTERNATIONAL LEGAL ACCOUNTABILITY
When international law is examined through the law of state responsibility, it becomes evident that the accountability limitations that are rooted in the normative structure of international law are mirrored or even amplified by procedural limitations. The law of state responsibility is anchored in a formal, inter-state, understanding of international law and international legal process. Not only is the invocation of responsibility premised upon the claim of a violation of a formal legal rule; invocation itself involves measures of a relatively formal character. These measures might include a claim against another state or the commencement of proceedings before an international court or tribunal. However, a State does not invoke the responsibility of another State merely because it criticizes that State for a breach and calls for the observance of the obligation, or even reserves its rights or protests.
109
The essential problem is that, even when their individual or collective legal interests are at issue, states only rarely take the steps required to formally invoke the law of state responsibility.
It is all the more important, then, that the frameworks for international legal accountability have grown considerably beyond the state responsibility paradigm. International law has developed at the level of primary norms as well as secondary norms, and through both hard and soft legal norms and processes. An illustrative selection of these developments is canvassed in this third part of the article, again beginning with primary rules and then turning to secondary rules and accountability processes. 
Primary rules
Seen through the lens of the law of state responsibility, the primary rules of international law appear to narrow the terrain of legal accountability. A further look quickly reveals, however, it is the lens rather than the terrain that is narrow. Norms have evolved that push beyond the traditional state-centric outlook of international law to obligate and entitle a range of other actors. There has also been a good deal of normative development that engages collective or community concerns. An increasingly dense normative fabric has been superimposed on the open texture of many of the general rules of international law. Finally, the general standard of due diligence that underpins determinations of wrongfulness has been supplanted at least in some areas by strict or other alternative liability standards.
110
Only relatively few of these developments expand the potential area of application of the law of state responsibility, in part because the relevant norms are concerned with the rights and obligations of actors other than states and in part because not all of these norms are hard law. But that does not mean that the evolving primary rules do not facilitate accountability at all, or that the foundations for alternative processes of accountability cannot be built.
Non-state actors
International law is evolving to obligate and entitle a variety of non-state actors, including, in particular, international organizations, individuals and transnational corporations.
There is little doubt that, within their areas of activity, intergovernmental organizations can have customary or treaty-based international obligations.
111
For example, the United Nations is arguably subject to human rights obligations that exist under general international law, including a duty to prevent genocide.
112
Thus it is not so much the absence of primary rules that limits the accountability of international organizations, as the need for further development of the relevant secondary rules. The most important initiatives under way to address this gap, the efforts of the ILC to elaborate articles on the responsibility of international organizations and the work of the International Law Association (ILA) on accountability of inter-110. The development of liability standards implicates both primary and secondary rules. Since it has relatively greater implication for the latter, it is discussed in section 3. are highlighted in section 3.2.2 below, and explored in detail in separate articles in this volume. Suffice it to note here that one of these initiatives, the ILA project, does extend into the realm of primary norms. The recommended rules and practices sketched out by the ILA project include both legal obligations and soft standards of good governance.
114
The most significant developments regarding international obligations of nonstate actors have occurred in the area of international criminal law.
115
Indeed, there may be some irony in the fact that key elements of international legal personality of individuals first consolidated in this context, rather than in the area of human rights.
116
While states have been reluctant to admit new actors into the circle of international right holders, there was readiness to see individuals rather than states held accountable for some of the most grievous violations of international law.
117
The result has been a separate system of accountability, notwithstanding the possibility that states could also be held accountable under the law of state responsibility for international crimes that are attributable to them.
118
When it comes to obligations of a very different, but increasingly important, type of non-state actor, the transnational corporation (hereinafter TNC), the reasons why the development of international norms has not translated into greater international legal accountability are slightly different. They flow from the fact that, unlike individuals or intergovernmental organizations, TNCs are not recognized as subjects of international law.
119
As a result, there has so far been no development of positive international law towards a separate system of formal legal accountability.
120
Instead, efforts to promote TNC accountability proceed through codes of conduct and other non-legally binding initiatives that seek to incorporate human rights, environmental or labour standards. 
122
At the moment, however, these norms neither reflect customary international law nor are they likely to be adopted in a form that would give them binding effect.
123
International legal responsibility thus remains indirect, in the sense that TNC conduct must breach positive international law in a manner that is attributable to a state.
124
Turning from obligations to the international rights of non-state actors, 125 some brief points may suffice. First, it has been established since the ICJs Advisory Opinion in the Reparations case that international organizations not only have such rights but also the capacity to raise claims for breaches.
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While an unlikely scenario, it is thus conceivable that an international organization could rely upon the law of state responsibility to hold a state accountable for a breach of its rights by that state, or attributable to that state. Second, as far as the legal position of individuals is concerned, the corpus of human rights law has of course seen steady development. However, at least from the vantage point of the state responsibility regime, that development as such does not necessarily enhance accountability options. Rather, the main impediments to this mode of accountability for human rights violations are the uncertainties as to which rights have peremptory character and erga omnes effect. As the discussion of the state responsibility regime has shown, absent primary norms that have these special characteristics, or treaty rules that create obligations erga omnes partes, the circumstances in which states can hold one another accountable for human rights violations are limited. It does not appear that international law is making huge strides in settling or expanding the range of general norms that have the requisite status. business entities could have rights directly under international law, except for those that are provided through specific treaty regimes, such as investment treaties. 
Collective or community concerns
The range of rules of customary international law that express community concerns with erga omnes effect remains limited and uncertain, especially outside of the above-mentioned human rights context. Reference was made in section 2.1 to the example of global environmental concerns. It was noted that, in this context, the conceptual framework of international law is developing through the evolution of the notions such as common area, common heritage and common concern. The impact of this evolution, however, has been felt not so much in the emergence and application of customary law as in the development of treaty-based regimes.
129
These regimes serve to enshrine the three concepts in relation to specific areas or concerns, such as Antarctica in the case of the concept of common area, or climate change or biodiversity in the case of the concept of common concern.
132
They also flesh out the concepts in the sense that they clarify their legal implications and outline specific commitments of states. In turn, the concepts frame the regimes and help shape their evolution and implementation. In other words, even without customary law status, community interest concepts can be influential in a number of concrete ways. Seen through the lens of the law of state responsibility, the most significant aspect of their treaty-based development is their transformation from emerging erga omnes obligations into norms that frame obligations erga omnes partes.
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As such, they do provide a firm foundation for recourse to the law of state responsibility.
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Whether or not states will pursue this option is another matter. ) 
Norm texture
The international environmental law examples provided in section 2.1 of this article serve to illustrate the fact that many customary rules of international law are too open-textured to facilitate recourse to the law of state responsibility. Customary law, however, tells only part of normative story. Indeed, one might say that customary law furnishes some of the basic normative strands of international law, around which much denser fabric has come to be woven through treaties and a various forms of soft normativity. For example, much as occurred in the abovementioned example of agreements that developed around collective environmental concerns, treaty-regimes have been negotiated to specify levels of permissible environmental harm and provide detailed requirements for emission reductions or regulatory measures.
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Detailed standards can also be articulated in legally soft form. Indeed, it is increasingly common for the bulk of technical or regulatory detail in a given treaty regime to be adopted and adjusted not through formal agreement or amendments, but through non-binding decisions under the auspices of the treaty body.
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Alternatively, codes of conduct may permit agreement on far more detailed standards than could be achieved through a treaty.
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Precisely because they do not purport to be positive international law, such codes can also be employed to shape the conduct of non-state actors, such as the abovementioned TNCs.
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These developments, whether binding treaty law or soft law, are nonetheless unlikely to translate into greater application of the state responsibility regime. In the case of soft standards, the reason is obvious they do not furnish the type of positive primary rule upon which application of the law of state responsibility is premised. In the case of treaty-based developments, the reasons are found in two interrelated phenomena the aforementioned reluctance of states to formally invoke breaches of international law and the rise of treaty-based accountability processes, to be discussed further in section 3.2.3 below.
Secondary rules
The secondary norms of international legal accountability too have undergone a steady process of expansion. Such secondary norms are emerging outside of the law of state responsibility, either aiming to replicate the state responsibility regime for other international actors, as in the case of the ILCs effort to develop articles on the responsibility of international organizations, or establishing distinct modes of accountability. As in the realm of primary norms, hard and soft legal techniques are being employed. The discussion begins with a brief exploration of the move from responsibility to liability regimes in international environmental law, a shift that implicates both primary and secondary norms. It then turns to a range of treatybased and other accountability processes that aim, on the one hand, to enhance the accountability of non-state actors and, on the other hand, to provide them with improved access to international accountability mechanisms. Finally, it canvasses the rise of treaty-based mechanisms that help improve inter-state accountability, especially with respect to collective or community interests.
From responsibility to liability
The practical difficulties posed by the fact that the standard against which the wrongfulness of state conduct is measured is generally one of due diligence, combined with states reluctance to invoke the law of state responsibility in the first place, prompted a progressive shift in emphasis from international responsibility to liability. More specifically, two developments have occurred in this respect, which can be illustrated particularly well in the context international environmental concerns. The first development was an attempt to sidestep the thorny matter of state responsibility for wrongful acts by elaborating a system of liability for damage caused by lawful but risk-intensive activities.
140
Thus, in the 1970s, the ILC began to focus on states liability for injurious consequences arising out of acts not prohibited by international law.
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However, it was ultimately unable to get a handle on scope and thrust of the project. 
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J. Brunnée pinnings of the topic had been heavily criticized.
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The ILC eventually decided to further divide the liability topic into work on the prevention of transboundary harm from hazardous activities, and work on liability for injurious consequences.
144
The former project resulted in the completion, in 2001, of draft articles that flesh out obligations of states regarding harm prevention.
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The prevention articles thus have the potential to help consolidate and tighten the normative texture of the central primary rules of international environmental law.
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The second set of developments consists of liability regimes for specific, highrisk activities, such as nuclear power generation or maritime transport of oil. These agreements initiated a shift from state liability to civil liability, aiming to channel liability, and costs, to owners or operators of high-risk undertakings. The agreements typically provide for strict liability of owners or operators, limit their liability to a maximum amount, and require the insurance coverage for that amount. Given that the relevant liability limits may be insufficient to cover all losses, they are supplemented by compensation funds that are financed by state parties or industry sectors.
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The shift to civil liability that occurred in issue-specific treaty regimes has now been taken up by the ILC in its effort to complete the second part of its abovementioned liability project. In a March 2003 report, based on a sober review of state practice on loss allocation, the Special Rapporteur for the liability topic had concluded that any further work of the ILC should focus civil liability, rather than state liability.
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The ILC consequently turned its attention to consideration of a model of allocation of loss that would be both general and residuary. 145. The UN General Assembly took note of the articles, and asked the ILC to proceed with its work on liability. See Rao, ibid., at para. 36.
146. See supra sections 2.1 and 3. will be more attractive to states than the state liability project remains to be seen. Also awaiting resolution are complicated questions concerning the relationship between civil liability and state responsibility in a given case. The shift towards civil liability in the environmental field discussed in the previous section is of course salient as one of the manifold initiatives that aim to channel accountability to actors other than states. However, in the liability realm, the role of international law has been more one of setting the parameters for civil liability regimes to be implemented by states than one of establishing direct international legal accountability of non-state actors.
The most significant form of such direct accountability has without doubt emerged with respect to individuals and in the field of international criminal law. While by no means a perfect analogy, it is fair to say that, in addition to the primary rules that outline individual crimes, international criminal law today includes certain secondary rules on the responsibility of individuals for such crimes.
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It is also in this area that the most elaborate legal accountability processes are found. A number of ad hoc criminal tribunals as well as, most recently, the permanent International Criminal Court, enable the prosecution of atrocities at the international level.
153
A distinct system of accountability is also emerging for international organizations. The work of the ILC is focused only upon breaches of obligations that are imposed on international organizations by international law.
154
It is modeled upon the Commissions work on state responsibility but extends to additional questions raised specifically by the application of the concept of responsibility to international organizations. For example, difficult questions of attribution can arise, including the question when a given breach of international law should be treated as a matter of state rather than organizational responsibility.
155
Other complexities with which the ILC has grappled in its work to date are raised by the question whether and to what extent responsibility extends to violations of the internal rules of an international organization.
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The ILA project on accountability of international organizations sidesteps some of these difficulties by casting its normative net more widely to include general rules of international law, internal rules and soft standards.
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In keeping with this wider normative frame of reference, the ILAs concept of accountability is considerably broader than the ILCs concept of legal responsibility. It is based on a general duty to account for the exercise of power, be it legal, political, administrative or financial,
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and extends to all component entities of the international community, provided their interests or rights have been affected.
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As far as the procedural dimensions of accountability of international organizations are concerned, implementation through binding international processes is certainly feasible.
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However, for the time being, the most extensive international accountability practice is grounded in soft law processes: institutions such as the World Bank and various regional development banks provide for a range of relatively informal and non-legally binding assessment or inspection mechanisms.
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No comparable secondary rule development has as yet taken place with respect to transnational corporations. That a gap remains in this respect should be not be surprising. After all, unlike individuals and international organizations, respectively, TNCs are neither recognized as possessing international legal personality nor, as a result, have positive primary norms emerged to govern their conduct. For the moment, therefore, efforts to hold TNCs and other business entities to certain human rights, environmental or labour standards rely primarily on soft accountability processes, such as the publicization of corporate misconduct by non-governmental groups,
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or on various voluntary reporting and assessment initiatives undertaken by TNCs themselves. Aside from the fact that states must agree to subject themselves to this accountability mechanism, 170 the views that the Committee issues upon its consideration of the complaint are not legally binding upon the state concerned. Nonetheless, once a state is subject to the system, a degree of accountability is generated by publicly measuring the state partys conduct against the international standard, and by the attendant pressure on it to comply.
171
The Human Rights Committee too has developed an extensive accountability practice, issuing around 120 views on individual cases every year. 
Inter-state accountability
As previously noted, even when the interests of individual states or their collective interests are affected, states only rarely hold one another accountable on the basis of the state responsibility regime. Instead, they have developed a range of alternative strategies, anchored in issue-specific treaty regimes and tailored to the concern at hand.
A variety of treaty regimes provide for specific dispute settlement mechanisms to address disagreements on rights and obligations under the treaty. The spectrum runs from formal judicial forums, such as the International Court of Justice or the International Tribunal on the Law of the Sea, to quasi-judicial processes, such as the World Trade Organizations dispute settlement procedure.
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Indeed, the range of options has grown to the point that concerns have been voiced over the proliferation of international tribunals with overlapping spheres of jurisdiction.
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Be that as it may, while recourse to these formal inter-state mechanisms is relatively common in some areas, such as international trade law, it remains the exception in others, such as human rights or environmental law.
In these latter areas, states have preferred to avail themselves of a menu of other options. Both human rights and environmental agreements tend to rely on extensive reporting requirements. The reported information enhances accountability, transparency and trust as to parties performance, an effect that is reinforced by the publication of the reports among parties, or even their release to the general public. In many treaties today, reporting serves a second crucial function by providing the foundation for compliance assessment processes within the regime.
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It is important to appreciate that these compliance mechanisms are embedded in larger regime-driven dynamics. For example, multilateral environmental agreements enmesh states in increasingly dense interactions and collective deliberation, justification and judgment. They legitimate continuous processes of norm setting and facilitate the input of a wide range of actors. While states remain the primary decision-makers, a number of channels exist for non-governmental organizations, busi-ness groups and expert networks to feed into these rolling regulatory processes.
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In this manner, the agreements foster the growth of dynamic interpretative communities. In addition, in promoting continuous information gathering, they facilitate the adaptation of standards and commitments. Arguably, through these features treaty regimes provide unique opportunities for realizing the concept of legal accountability that was set out at the beginning of this article. Thus, treaty regimes appear to be well suited to fostering the emergence of shared normative understandings and the elaboration of rules that are compatible with one another, that are seen to place reasonable demands on participants, that are transparent and relatively predictable, and that actually guide decision-making and rigorous compliance assessment processes.
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It is through regime-specific peer review processes or non-compliance procedures, which have emerged over the last 15 years or so, that justification and judgment can be contextualized and tied into ongoing regime development. All of the existing compliance procedures place heavy emphasis on such justificatory discourse.
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Once a compliance procedure has been triggered, the party in question must provide information on and explain its performance through written and oral exchanges with the compliance body.
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In some cases, this justificatory dynamic is intensified by calling on parties with compliance difficulties to develop compliance action plans and by providing for the review of their implementation.
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In the human rights field, where compliance with treaty commitments and implementation through various governmental measures are closely connected, implementation review is the main accountability technique. For example, under the ICCPR, parties must report on legislative, judicial and administrative measures adopted to implement the convention. The Human Rights Committee will then engage individual parties in constructive dialogue regarding their performance.
181
This implementation review process, which is distinct from the individual complaints process mentioned in the previous section, serves similar functions as compliance assessments and proceeds in comparable fashion. However, it does not make explicit determinations regarding a partys compliance with treaty commit- ments. Rather, the dialogue with a party about its report leads to concluding observations, in which the Human Rights Committee highlights positive aspects of the partys implementation efforts, flags subjects of concerns, and offers recommendations for improved performance.
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The potential significance of concluding observations concerning implementation problems or determinations of non-compliance should not be underestimated. Indeed, it would be worth exploring whether, in their impact on state conduct, the outcomes of treaty-based performance review processes differ significantly from the formal findings of breach that a state responsibility assessment might yield. Whatever the case may be, treaty-based accountability processes employ a far more nuanced set of responses to non-compliance than can the state responsibility regime, premised as it is upon wrongfulness.
For example, findings of non-compliance and recommendations for improved performance alone are unlikely to bring a party into compliance where capacity limitations are at the root of its failure. Nor would the secondary obligations triggered by the law of state responsibility, or countermeasures by an injured state, be likely to induce compliance. Various forms of advice and assistance are therefore among the possible outcomes of treaty-based compliance processes in both the environmental and human rights areas.
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Conversely, facilitative approaches alone may not suffice to induce compliance where strong countervailing interests are at play. Environmental agreements, for example, can engage significant financial and competitiveness considerations. In such cases, enforcement-oriented outcomes may be required, both to induce a partys compliance and to assure other parties of a level playing field. Accordingly, notwithstanding their emphasis on facilitation and cooperation, most environmental regimes do have enforcement-oriented features, at least in the wider sense of creation of costs or removal of benefits.
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As already noted, compliance regimes usually allow for the publication of parties compliance records; some permit the issuance of cautions to non-complying parties.
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Some compliance regimes also envisage the suspension of certain privileges under the agreement (such as access to funds) when a party fails to meet its commitments. Finally, while rare, under some environmental agreements, non-compliance may result in trade restrictions, or in other hard-edged consequences. One more point is worth making: arguably, none of the outcomes of the compliance control processes surveyed above are formally binding.
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Compliance control, it seems, operates on the basis of two contradictory but also mutually reinforcing phenomena. On the one hand, it would seem that the soft law nature of the compliance control enterprise is what makes it acceptable to treaty parties. One can surmise that few, if any, of the abovementioned compliance processes would operate if their outcomes were formally binding. Yet, on the other hand, it also appears that their soft nature does not make them any less effective than binding measures might be. They seem to derive their force from the ongoing interactions in which they are anchored, rather than from formal legal status.
CONCLUSION
The state responsibility regime is focused upon the accountability of a certain type of international actor, the state, to its peers. The background standard of accountability is a certain type of international norm rules of positive international law. Within these parameters, the law of state responsibility does address all the elements of the broader definition of international legal accountability set out in the introduction to this article. It allows for states performance to be assessed. The assessment is of a particular type, leading to determinations of breaches of international law and thus wrongfulness of state conduct. Wrongfulness, in turn, triggers certain legal consequences, including possible compensation of injury suffered by the victim of the wrongful act. Finally, the state responsibility regime provides for limited enforcement options, circumscribing the measures states may take to induce the responsible state to meet its obligations to the victim of the breach. All of these elements are available, at least in principle, when the accountability issue matches the classical, bilateral paradigm of international law, and involves a violation by one state of the rights of another. However, the more that the accountability issue is removed from this paradigm, the thinner the response provided by the state responsibility regime. One might think of the state responsibility regime as a set of conceptual lenses that progressively filter out more and more accountability elements. The concept of internationally wrongful act, including the rules on attribution, serves to include certain violations of international law in, and exclude others from, the reach of the state responsibility regime. The parameters for the invocation of responsibility further limit the realm of accountability, as they determine for which wrongful acts states can be held to account and by whom. These parameters rest upon the distinction between injured and other states. Where collective or community obligations are violated, only a directly affected state will be injured. While the Draft Articles clarify that all other states may invoke the violation of such collective or community rights, they also enshrine limits to the remedies that such states can claim and to the measures they can take to induce the compliance of the responsible state.
The perhaps most revealing effect of the state responsibility lens is precisely that it provides only a partial view of the rich legal environment in which the interstate strands of international law have come to be embedded. Diverse modes of international accountability have evolved, state responsibility being but one of them.
Some alternative regimes have developed that focus on accountability of nonstate actors. One such development is the shift from state to civil liability regimes for environmental harm. Another type of accountability regime is found in the area of international criminal responsibility of individuals. Distinct regimes are also emerging for the responsibility or accountability of international organizations. One way to read these developments is that they help fill the accountability gaps left by the law of state responsibility and serve to channel accountability to the appropriate actor. However, it is also important to bear in mind the potential downsides of shifting accountability away from states. To the extent that actors other than states genuinely are most responsible for a given breach, the development is a welcome complement to the law of state responsibility. To the extent that states are let off the hook for their share of responsibility, the accountability victory is partial at best.
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It is important, therefore, that alternative regimes have also evolved to enhance the chances that states themselves are held accountable in circumstances where the state responsibility regime is unable or unlikely to deliver. A growing variety of treaty-based regimes provides procedural alternatives to the invocation of state responsibility. Treaty-based regimes have assumed particularly important roles in facilitating collective accountability processes. Collectively articulated and validated standards and collective processes legitimate accountability in a way that unilateral defence of common interests rarely can. This legitimacy dimension may help explain why treaty-based accountability processes have become routinized while the invocation of state responsibility has not. It may also help explain why it appears to be of secondary importance whether the underlying standards, or the judgments produced by such processes, are formally binding or not. Either way, treaty-based collective accountability processes appear to generate considerable discursive and social pressure upon non-compliant parties, and appear to enable the imposition of non-compliance consequences that are tailor-made to the concerns that animate the regime.
Some final reflections are in order. The continuing expansion of the international legal system will be sustainable only if it is matched by a diversification and strengthening of the structure and processes of international legal accountability. The reason is as simple as it is fundamental: accountability is central to the very idea of international legality. The existence of an international legal order presupposes that the conduct of international actors is consistently measured against existing legal standards. The strength of the state responsibility regime is that it automatically applies to internationally wrongful acts and in that sense asserts international legality. Its weakness is that it does not apply to all breaches of international law and, most importantly, that it is so rarely invoked even where it is applicable. It seems safe to predict that the law of state responsibility nonetheless will remain central as a conceptual framework that underpins, backstops and prompts a growing penumbra of complementary approaches. At the same time, while state responsibility may still be the paradigm form of responsibility on the international plane, it is not clear that it constitutes the paradigm form of legal accountability in contemporary international practice. To be sure, not all of the alternative modes of accountability that have emerged may amount to legal accountability, even in the wider sense posited here, and the point of this article was not to make that claim. Rather, what this article has sought to illustrate is that the concept of international legal accountability is at once wider and more ambitious than the law of state responsibility and the purely formal conception of international law in which it is rooted. 
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